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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL DEC 07 2012
RETURN RECEIPT REQUESTED

Al Cardenas, Chairman
American Conservative Union
1007 Cameron Street
Alexandria, VA 22314

RE: MUR 5758 (Pierce O'Donnell)
(formerly part of MUR 5366)

Dear Mr. Cardenas:

This is in reference to the complaint filed by the American Conservative Union with the
Federal Election Commission on May 30, 2003, concerning various contributors to Edwards for
President, which was originally designated MUR 5366. On June 21, 2006, the American
Conservative Union was notiflad of the Commission’s actions in this maiter and that this mattwr
was clased on June 5, 2006. Related documents were plactd on the pablic record.

On Inne 5, 2006, the Commission severed respondents Pierce O'Donnell and O'Donnell
Shaeffer Mortimer LLP from MUR 5366 and opened a new matter for them, which was
designated MUR 5758. After conducting an investigation in MUR 5758, the Commission, on
February 21, 2007, found that there was probable cause to believe Pierce O’Donnell knowingly
and willfully violated 2 U.S.C. § 441f, a provision of the Federal Election Campaign Act of
1971, as amended, and referred him to the Departinent of Justice pursuant to 2 U.S.C.

§ 437g(a)(5)(C). Also on this date, the Comeission found probable cause to believe that Dolores
Valdes violated 2 U.S.C. § 441f and dasided to take no furthar action aidber thia admonishrxat
and close thc flle with respect to her; decided to take no action against O’Donnell & Mortimer
LLP f/k/a O’Donnall & Shaeffer LLP and closed the file as to themn; and took no further action
other than admonishment and close the file with respect to Christina Andujo, Hilda Escobar,
Jacqueline Folsom, Russell Folsam, Anita Latinovic; Else Latinovic, Mary O'Donnell, Meghan
O'Donnell, Elizabeth Owen, Bert Rodriguez, Johnny Rodriguez, Rafael Velasco, Gerald Wahl,
Helen Wahl, and Harry Silberman.

On December 5, 2012, a conciliation agreement signed by Pierce O’Donrrell was accepted
by the Commission. Accordingly, the Commission closed the file in MUK 5758 on Decentber 5,

2012,
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Documents related to MUR 5758 will be placed on the public record within 30 days. See
Statement of Policy Rogarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) arrd Stetemert of Policy Regerding Plaeing First General
Caunsel’s Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009). A copy of the
agreement with Pierce O’Donnell, and the relevant dispositive General Counsel’s Report, is
enclosed for your information.

Sincerely,

Wl MhI

Mark D. Shonkwiler
Assistant General Counsel

Enclosures
Conciliation Agreement
General Counsel’s Report #1, dated February 15, 2007
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )
) MUR 5758
Pierce O’Donnell )
CONCILIATION AGREEMENT
This matter was initiated by a signed, sworn, and notarized complaint. An investigation

was conducted, and the Federal Efection Commission (“Commission”) found probable cause to

believe that Pierce O’Donnell (“Respondent™) knowingly and willfully violated 2 U.S.C. § 441f,

NOW, THEREFORE, the Commission and the Respondent, having duly entered

into conciliation pursuant to 2 U.S.C. § 437g(a)(4)(A)(i), do hereby agree as follows:

L The Commission has jurisdiction over the Respondent and the subject n.1atter of
this proceeding.

IL Respondent has had a reasonable opportunity to demonstrate that no action should
be taken in this matter. |

I. Respondent enters voluntarily into this agreement with the Commission.

IV.  The pertinent facts in this matter are as follows:

Backeround
1. Pierce Q’Donnall is a United States citizen residing in Los Angeles,

California. O’Donnell is the founding partner and Chairman of the law firm O’Donnell &
Mortimer LLP f/k/a O’Donnell Shaeffer Mortimer LLP in Los Angeles, Californis.

2. Dolores Valdez, Else Latinovic, Hilda Escobar, Bert Rodriguez, Harry

 Silberman, and Elizabeth Owen are or were non-lawyer employees of O’Donnell & Mortimer
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LLP at the time of the events in this matter. Dolores Valdez was O’Donnell’s secretary and
personal assistant. Else Latinovic was an office administrator. Hilda Escobar was a secretary.
Bert Rodriguez was a facility manager. Harry Silberman was a paralegal. Elizabeth Owen was a
secretary.

3. Mary O’Donnell, Meghan O’Donnell, Helen Wahl, and Gerald Wahl are
relatives of Pierce O’Donnell.

4. ‘ Anita Latinovic, Jacqueline Folsom, Russell Folsom, Raphael Valasco,
Johnny Rodriguez, Christina Andujo, and Mayela Saucedo are relatives or friends of the
O’Donnell & Mortimer LLP employees referenced in Paragraph IV.2.

S. Senator John Edwards was a candidate for President of the United States
in the Democratic primaries for the 2004 election.

6. Edwards for President and J: uiius Chambers in his official capacity as
treasurer (the “Edwards Committee™) was Senator John Edwards’s authorized committee, as set
forth in 2 US.C. § 431(6). |

Law

7. 2 U.S.C. § 441f prohibits: (1) making a contribution in the name of
another; (2) knowingly permitting one’s name to be used to effect such a contribution; and
(3) knowingly accepting such a contribution. In addition, no persen may knowingly help or

assist any person in making a contribution in the name of another. 2 U.S.C. § 441f; 11 CF.R.

! In mid-2006, O'Donnell & Mortimer LLP and its assets were acquired by a large national law firm. Pierce
O'Donnell left with an assistant and a paralegal to establish O’Donnell & Associates PC, which presently employs an

assistant and a second year associate.
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§ 110.4(b)(1)(iii). This prohibition also applies to any person who provides the money to others
to effect contributions in their names. 11 C.F.R. § 110.4(b)(2).

Facts

8. Pierce O’Donnell agreed to host a fundraising breakfast for Senator John
Edwards’s presidential campaign. Using law firm stationery, O’Domnell sent invitations to
approximately 50 individuals. The fundraiser took place on March 1, 2003 at the Peninsula
Hatel in Los Angeles, Califarnia. O’Donnell recalis making a commitment to raise $50,000 by
March 31, 2003, for the Edwards Committee. After O’Donnell agreed to raise funds, the
Edwards Committee sent him a package which contained donor cards and legal compliance
information, including a written warning that the law prohibited reimbursed contributions.

9. O’Donnell knew that the law placed limits on the amount of individual
contributions to federal candidates and knew that the law prohibited reimbursing federal
campaién contributions. Pierce O’Donnell had prior experience raising funds for federal
candidates. O’Donnell himself was previously a candidate for the House of Representatives, and
he alsv served on the national finance committee 6f Bill Clinton’s 1992 and 1996 presidential
campaigns.

10.  In mid-March 2003, O’Donnell asked Delores Valdez, his secretary and
personal assistant, to approach both attorneys and non-lawyer employees at O’Donnell &
Mortimer to solicit contributions to the Edwards Committee. At O’Donnell’s instruction, Valdez
told the non-lawyer employees that O’Donnell would reimburse them and anyone they recruited
for their contriimtions. Attorneys at the law firm were not offered reimbursement. This followed

a similar pattern to a previous reimbursement scheme in 2000. In 2000, O’Donnell had also held
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a fundraiser for a Los Angeles mayoral candidate, James Hahn, at the law firm, and he
subsequently reimbursed contributions to the Hahn campaign in a similar fashion to the
reimbursements at issue in this matter. O’Donnell pleaded no contest to five counts of using a
false name to make campaign contributions to settle criminal charges in Los Angeles related to
the Hahn reimbursements. O’Donnell settled civil charges with the Los Angeles City Ethics
Commission and the Culifomia Fair Potitical Practices Commission related to the Hahn
reimbursements, and was paualized with a fine and probatiean.

11.  Dolores Valdez approached five noo-lawyer employees of the firm that
agreed to make, and/or recruit others to make, reimbursed contributions to the Edwards
Committee. The non-lawyer employees were Else Latinovic, Hilda Escobar, Bert Rodriguez,
Harry Silberman, and Elizabeth Owen. Valdez did not make a contribution in her own name.

(a) In addition to her own $2,000 éonn'ibution, Else Latinovic solicited
her mother, Anita Latinovic, and family friends, Jacqueline Folsom and Russell Folsom to make
$2,000 contributions to the Edwards Committee. O’Donnell gave Else Latinovic an $8,000
check to reimburse the contributions made by her, Anita Latinovic, Jacqueline Folsom, and

Russell Folsom.

(b) In addition to her own $2,000 contribution, Hilda Escobar salicitad her

father, Raphael Valasco, to contribute $2,000 to the Edwards Committee. O’Donnell gave Hilda
Escobar a $4,000 check to reimburse the contributions made by her and Raphael Valasco.

(c) In addition to his own $2,000 contribution, Bert Rodriguez solicited
his son, Johnny Rodriguez, and his son’s girlfriend, Christina Andujo, to each contribute $2,000

to the Edwards Committee. O’Donnell gave Bert Rodriguez a $4,000 check to reimburse the
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contributions made by Johnny Rodriguez and Christina Andujo. Dolores Valdez reimbursed Bert
Rodriguez for his contribution out of a check O’Donnell gave to Ms. Valdez.

(d) O’Donnell gave Harry Silberman and Elizabeth Owen each $2,000
checks to reimburse their contributions.

(e) Dolores Valdez solicited her sister, Maria Saucedo, to con.tribute
$2,000 to the Edwards Committee. O’Donnell gave Valdez a $4,000 check to reimburse her
sister’s contribution as well as Bart Radrigiez’s contribution.

12. Inaddition to soliciting and reimbursing non-lawyer employees of his law
firm through Ms. Valdez, O’Donnell directly asked family members to contribute $2,000 to the
Edwards Committee that he would reimburse. Mary O’Donnell, Meghan O’Donnell, Helen
Wahl, and Gerald Wahl are all members of O'Donnell’s family that made contributiéns in the
amount of $2,000 each to the Edwards Committee and were reimbursed by Pierce O’Donnell.

13.  O’Donnell himself contributed $2,000 to the Edwards Committee.

14.  O’Donnell and 34 other individuals associated with him contributed
approximately $50;000 to the Edwards Committee. O’Donnell reimbursed 16 of these
individuals for contributions totaling $32,000, theugh two of these oontributions (fotaling
$4,000) were apparently nut received by the Edwards Committee.

15.  In 2008, O’Donnell was indicted for three felony violations of federal
campaign law. After a jury trial and lengthy appellate process, in August 2011, O’Donnell
entered a guilty plea to two misdemeanor violations of federal campaign laws and was sentenced

to two months in federal prison and four months in a halfway house;
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16.  O’Donnell’s license to practice law in California was suspended for
several months while he served out his sentence for these criminal convictions, and remains
suspended at this time. Respondent contends that his criminal indictment, convictions and the
suspension of his California law license have negatively impacted his law practice, which is his
sole source of income. Respondent also contends that he has been diagnosed with medical
conditions that make it difficult to wark, and that his law firm is not presently genemting any

incaome.

17.  InJune 2011, O’Donnell separated from his wife of 16 years and began
divorce and child custody proceedings that he contends were contentious and costly.

18.  Respondent contends that he has accumulated substantial legal and other
debts related to his criminal and divorce proceedings that remain outstanding, and he has
provided documentation to support his claims about his financial circumstances.

| 19.  Under penalty of perjury, Respondent declares that the ooﬁtributions

enumerated herein are the only federal contributions that he reimbursed or attempted to
reimburse, and that the information contained in this Agreement regarding those contributions
and describing his current financial cinsumstances is complete and accurate:

V. Respondent knowingly and willfully vialated 2 U.S.C. § 441f by making
contributions in ti1e names of others.

VI.  Inordinary circumstances, the Commission would seek a civil penalty based on
the violations outlined in.this agreement as well as mitigating circumstances. However, based
upon representations made by O*Donnell, including the submission of a sworn affidavit and

financial documentation detailing the dissolution of his assets, the Commission is taking into
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account the fact that O’Donnell has considerable outstanding debts, no current income and no
reasonable expectation of income that would enable him to pay a civil penalty in the foreseeable
future. The Commission regards these submissions and representations as material
representations. Due to. the mitigating circumstances presented by O’Donnell’s financial
condition, the Commission agrees that no civil penalty will be due. If evidence is uncovered
indicating O’Donnell’s financial circumstances are not as stated in his affidavit and
documeatation, a tatal civil penalty of two hundred and seventy-two thousand dollars ($272,000)
shall be immediately due, pursuant to 2 U.S.C. § 437g(r)(5)(B).

VII. Respondent will cease and desist from violating 2 U.S.C. § 441f.

VII. The Commission, on request of anyone filing a complaint under 2 U.S.C.
§ 437g(a)(1) concerning the matters at issue herein or on its own motion, may review compliance
with this agreement. If the Commission believes that this agreement or any requirement thereof
has been violated, it may institute a civil action for relief in the United States District Court for
the.District of Columbia.

IX. This agreement shall become effective as of the date that all parties hereto have
executed the same and the Commission has approved the entire agreement.

X. Respondent shall have no mare than 30 days fram the date this agreement
becomes effective to comply with and implement the requirements contained in this agreement

and to so notify the Commission.
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XL  This Conciliation Agreement constitutes the entire agreement between the parties
on the matters raised herein, and no other statement, promise, or agreement, either written or
oral, made by either party or by agents of cither party, that is not contained in this written

agreement shall be enforeeable.
FOR THE COMMISSION:

Anthony Herman

Counsel
jv- 7 “17- BY: N

Date Darfié] A. Petalas

Associate General Counsel for Enforcement
FOR THE RESPONDENT:

adtial

Pierce O’Domnell
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Bmhr Jaequeline Folsom. Russell Folsom, Anita
Latinovic, Else Latinovic, Mary O*'Donnell, Meghun
O’Donnell, Elizabeth Owen, Bert Rodriguez, Johony
Rodriguez, Rafael Velasco, Gerald Wahl, Helen Wahl,
and Harry Silberman,
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GENERAL COUNSEL'’S REPORT #1'
L ACTIONS RECOMMENDED
(1) Find probable cause to belisve that Pierce 0*Donnell knowingly and willfully
violated 2U.S.C. § 4418 : |

' — (2) find probable
cause o believe that 0"Donnell & Mortimer LLP £k/a O'Donnell & Shasffer LLP (“the Firm")
violated 2 U.S.C. § 441fand ) .(3) find probable

cauee to believe thet Deloses Valdaz violated 2 U.S.C. § 4411, but take no further action other :
than to issue a letter of admonishment and close the file; and (4) take no further action other than
to issue letters of admonishment and close the flc as to the fifteen remaining conduit '
respondents.

! This matter was genorated by the Commission severing allogations as to these Respondents from a matter
previously designated as MUR $366. Although this is the first report submitted under MUR 5758, this fact pattern
was discussed in MUR 5366 General Counsel’s Reports #1, #3, and #5,
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IL INIRODUCTION
The Commission previously found reason to belicve that the Firm knowingly and

willfully violated 2 U.S.C. § 4411, that Pierce O'Donnell violated 2 U.S.C. § 441f, and that
various other Respundents, including Dolores Valdez, violated 2 U.S.C. § 441f. The basis for
thovs firsdixgs oras lxfonaution thet the Fimn mm: ave soimburssd some of its cmployees fos
cdateibutions to Jole Edwards’s 2004 pessidentiol campaign. See Factal and Legal Anslysss ia
MUR 5366. |

The results of the easuing investigation are fully set forth in the General Counsel’s Briefs
issued to Pierce O*Donnell, O’Donnell & Mostimer, LLP, and Dolores Valdez (referred to
hereinafter as “O’Donncll Bricf,” “Firm Brief,” and “Valdez Brief”), which are incorparated by
reference. In sum, Pierce O’Donnell (who asserted his Fifth Amendment right rather than
provide testimony in this matter) used his personal funds to reimburse sixtoen individuals
(including eaployees of the Fizm) for $32,000 in contributions to Edwards for President (“the
Edwards Committee”), and e was musisted in this scheme By his legal secretscy, Dolores Valdez
(who alio esststod ber Filth Amondhewat right).

Pienze O'Dumneii, the Firm, st Dodetes Vaidet do not digpute the besic fets 18 do the
reimlsrsement of contributions set forth in the General Counsel’s Briefs. See O’Donnell
Response Brief filod on Dec. 11, 2006; Supplemental O'Donnell Response Brief filed on Jan. 3,
2007; Firm Response Brief filed on Dec. 14, 2006; and Valdez Response Brief filed on Dec. 5,
2006. The Q*Donnell Response is limited to arguing that Pierce O"Donnell had a mental

2 Poe umknewn cossony, cnly S18,000 of théso sontributions were receives and Supoulicd by (e Edwarde
Committee. The Edwards Committes, which appears to have had no knowledge of'the reimbursements and which

z:WMﬂMuWWO‘qumwhmhunmmuh
matter,
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condition that caused him to lack the capacity to act in a knowing and willful manner. The Firm
Response is limited 1o arguing that the Firm is not vicariously liable for O'Donnell’s alleged
violations of law in connection with this matter, The Valdez Response is limited to arguing that
Valdez was a subordimate empfoyee who sintply followed O*Domuefl’s instractions in organizing
the reintburstmern scheme, and asks the Conmmiscicn tn exercise its discection by tslting no
futther action.

Based on our considerstion of the responses, we are recommending that the Commission
find probable case to believe that specific Respondents violated the Act. We recommend that the
Commission find probable cause to believe that Pierce O’Donnell knowingly and willfully
violated 2 U.S.C. § 441f,

We also recommend that the Commission find probeble causc to belicve that
the Firm violated 2 U.S.C. § 441f (but exercise its prosecutorial discretion to make this finding
without a knowing and wiltfol componeuf) and. we
flrther recommend that the Comission find probahid cense e believe that Doloses Valdez
vielsted 2 U.S.C, § 441, bt take no further aetion afisor than 10 iasue a letter of admonishment.
Finally, we recommend that the Commission take 1o fusher actian ather than to issus lettars of
admapishment o various individuals who served as conduits for reimbursed contributions to the
Edwards Committee.

. FACTUAL SUMMARY

Pierce O'Donnell, a name partner in the Firm, reilmbursed $32,000 in contributions to the
Edwards Committoe in March of 2003, These coatributions and reimbursements were connected
o 8 March 1, 2003 fimdraising beeskfiust O'Donnell had hosted for Edwards that was attended by
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some attorneys of the Firm as well as other individuals. Although O’Donnell used the Firm®s
resources, including its personnel, supplies and letterhead to organize the breakfast fundraiser, he
made the reimbursements using his personal funds.

‘When O’Donmell failell %o meet hig fimdraising goal through the fundraiser, he asked
Dolores Valdoas, his hognd sccrenry, 1o find emiplayoes of the Firm win would meutribute in
retarn for reimbmesement ef dheir conkribution. A3 discussed in the Genent Cannsel’s Rrinfs,
Valdez had peeviously made similar azranggments for O"Dennell following a fundraiser held by
the Fizm for local mayoral candidate James Hahn? In response to O*Donnell’s request for
contributions to the Edwards Committee, Ms. Valdez asked various non-lawyer employees of the
Firm to make contributions, which O'Donnell would reimburse, and also asked some of those
employees to solicit their friends and family members to make contributions, which also would
be reimbursed by O'Doanell.’ See Flow Chart of Reimbursements attached to General
Counsel’s Bricfs st Attachment 1,

O’Doznell, who was an cxperienced political fundraiser and firmer congressiomal
mmwmwnmwwmmmmmmwmw.m
card provided by the Edwswds Cammistee nosiag the prahilition en mnwiritwtions sade in the
name af annther, O’Domnell's Response does not dispute bis kmowledge that it was iliegal to
reimburse the contributions. O’Donnell Response at 7; O'Donnell Response Exh. 1 at 4.
O'Donnell, however, has submitted medical evidence indicating that he was, and is, suffering

? As noted in the General Counsel's Brief, O"Donusll recently settled both criminal snd clvil charges in Los Angeles
velating to the reimbursement of the Hahn contributions by pleading no contest to multipls couxs of using a false
name to maks campaign contributions. See GT Briefat pp. 89 and fh 7.

4 As noted in the General Counsel’s Brief, the lawyers s the Fints who agreed to contribute to the Edwards
Committee appear t0 have done so without any promise of reimbursement.
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from Bipolar Disorder, which impaired his judgment and purportedly diminished his capacity to
have “willfully” violated the Act.

The Finm has submitted evidence that 00 partner in the Firm other than O'Donnell was
aware of the reimbursenrents and Ines wrgued that it is not vicariously Hable for viclstions by
O'Dounell that it cuntends ditl not evcur gs part of s Firm®s ordinery courss of business.

IV. ERGAL ANALYAS

A.  Flerce O'Donnell

ThaActpmhibiuan&pemonﬁommaklnguonﬁbuﬁoninhmoﬂmﬂm.
2U.8.C. § 41£; 11 CFR. § 110.4(b)(2). O'Donnell mads $32,000 in contributions in the
names of sixteen other individuals, See O"Donnell Brief at 9-13, That is not disputed by the
respondent. Although the evidence discussed in the General Counsel’s Briefs and below shows
that the violation is knowing and willful, 0*Donnell argues that he lacked the capacity to commit
a “knowing and willful” violation of the law due to 8 previously undiagnosed mental iliness.

The phrase “knowing and wiliful® indicates that “acts were cummitied with a lowowledge
of all the relovant fiscti md a sanegnitian that the action i pobiliited by law...." HR. Rpt. 4-
917 ut 3-4 (Mar. 17, 1976) (reprintedin Legisletive Eistary of Federal Eleation Campsiin Act
Amendments of 1976 at 8034 (Aug. 1977)); see aisa National Right fo Work Comm. v. FEC,
716 F.2d 1401, 1403 (D.C. Cir. 1983) (citing AFL-CIO v. FEC, 628 F.2d 97,98, 101, 102 ©.C.
Cir. 1980) for the proposition that “knowing and willful” means ““defiance’ or ‘knowing,
conscious, and deliberate flaunting’ [sic] of the Act” as opposed to “s breach of law by mistake,
not by wiliful wrong™); United States v Hophkins, 916 F.2d 207, 214-15 (Sth Cir. 1990). The
Hopkins court also held that taking steps to disguiso the source of funds used in illegal activities
might ressonably be explained as the result of a “motivation to evade lawful obligations.” (cifing
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ingram v. United States, 360 U.S. 672, 679 (1959)) (intemal quotations omitsed). A Section
441£ violation, in which the truc source of the funds used to make a contribution is withheld from
hmdplemeommlme,ishﬂumﬁys_elf—eomﬁn&

As noted in the General Counsz!’s Briefs, thexe are multiple reasons to conclude that
O'Donnell kawivingiy and wilifully violated the Act.’ See O’Donmell Brief st 10-11. First,
O’Dusmull’s doasdes of peior axpacicnse with peliticad fundraising demastesies his khvovledse
of the law. From mnsing for Congress to seeking an advisery opinion from the Commission to
serving on the national finance committes of a peesidential campeign, O'Donmell is o
sophisticated political actor. Second, the Edwards Committee sent O"Donnell an informational
packet that recited the prohibition on making contributions in the name of anothes, Third,
O'Donnell signed a donor card provided by the Edwards Committee that explicitly stated that
contributions cannot be reimbursed. Fourth, O"Donnell developed an claborate scheme to
disguise the source of his contributions by using multiple ievels of conduits, which disguised the
true swurce of #m contributions, Finally, the use of the word ®bortas” cu @he meme lines of
reitabussament clsocks te Firm exsployeces suggests am intentt to hide the true prmoss of e
chrcls.® Theso eivamnmsisnoes astsirkish a chear oanis fon the Cemneission to find probahie cese
to balieve that O'Doancll's violation of the Act was knowing and willfial.

$ The Commission also may draw sn advema i=ference from O’Donnell’s refussal to testify in this matier, See Baxfer
v. Palmigianc, 425 U.S. 308, 318 (1976); SEC'§. Gemstar-TV Guide Int'l, Inc., 401 F3d 1031, 1646 (9¢h Cis. 2005)
(“[p}artics are free 30 invoke the Fifth Amendment In civil cases, but the coust is equally free to draw adverse
inferences from their fallure of proof™) quoting SEC v. Colsllo, 139 F3d 674, 677 (9th Clr. 1998).

¢ In its one comment on a fact other than O*Donmell’s mental stats, the O*Donnell Response states that that “there is
no evidencs before the Commission that 0*Donnell personaliy prepared the chacks or included the typed ‘bonus’
notation.on certuin of the checks.” (O'Dennell Response at 3, f 3), Notwithstaiding this'qualification, the
O'Dofmeil Response apparently does not contest that Pieroe O'Donnell both anthorized and sigaed cheoks for
contribution reimbursemients comalning the “bonus™ notmion.
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In arguing the violations were not knowing and willful, O'Donnell’s response relies on
the letters from four mental health professionals who examined O’Donnell, for varying lengths
ofﬁminmuumant!dimmdhimuhwhuuhumpohﬂanmw.’
See O"Donmell Response, Exhs, 1-5. According th the Resposse, in spite of O'Danmell’s
“intsllectusl mid profassisns] capudbilities and sbiievenomis,” his monial Hlesss “significantly
inpaired ... his judgment and capasity %0 form the sequisits inteat™ that the O'Devamll Rasponse
argues is required to satisfy ths knowing and willful standard.® See O'Donnell Response at 3.
Pursuant to a request set forth in the Response, we met with Dr. Mark Mills to further discuss his
diagnosis of Mr. O’Donnell. In that meeting, Dr. Mills acknowledged that O"Donnell knew that
his conduct was fllcgal and had attempted to conceal it, but opined that both the knowing and
willful elements of his conduct were significantly “blurred” by his purported mental impairment,
Int. with Dr. Mark Mills, Dec. 19, 2006. Dr, Mills stated that at the time of the Edwards
contributions, O'Donnell was Tkely in & hypomenic state that prevented him from “connecting
the dots,” or propefly weighing the relative importence of the lcgal prolifbition on the
reiinpitrsemsest of fedesal ssatribwtions; Thus, Dr. Miills olkimed that st one Jsvsl O'Donnsll

7 A definition of Bipolar Disorder fram the National Institutes of Meontal Healkth website is provided in the
O'Daanell respens briad. See O'Homall Regponmat 5. Acaarding to Dr. Mark N, O'Tameell b ne bam
diagnosed with Bipolar Disorder in 2003. Int. with Dr. Mark Mills, Dec. 19, 2006. Indoed, one of the mental health
professionals submitting & report, Burt Crausman, Ph.D., treated Mr. O'Donnell for a considerable time from May
1995 untit December 1997, and more recently from August 2004 to the present, without recognizing his pationt’s
symptoms as being indicative of a Binolar disorder, until such s diagnosis was made by anothor expert retsised w0
WW;O'M“M&MMWWW“. S= O'Donnell Response at

$ Notwithatandiag the alleged impact on his judgment in terms of deciding to relmburse the contributions to the

Edwaeds Committes; several of the mental health professionals who evalusted O*Donnell claim the knpairment was
t0 his persoeral dealings and did not significantly impair C'Donnell’s performance as a lawyer

during the sene tizss period because of sssistance provided by his collexgues md staff. In thelr

response bitef, O'DonndI's connsel assertvd et his Bipolir Disorder had some demonstratéd effect on his lega!

practioe in tho ares of client and colleague relations, but that does not impaect our analysis, See O"Domnell

Supplementa! Rosponse at 1-4.
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knew what the law was, but because of his illness he was unable to fully comprehend that the
law applied to him, Int. with Dr. Mark Mills, Dec. 19, 2006. In sum, O*Donnell argues that his
purparted mental condition negates a finding that he acted knowingly and willfully. See
O’Donnell Response at 13-16.

O'Doancll is mgubeg a diminished capacity defense, similar to that used to negate a
“specific intent™ requiremand in aslmsihial proscostions. See, ¢.g., Unisaf Statex v. Seyetality, 107
F. 3d 1405, 1412 (9th Cir. 1997); United Statas v. Echeverry, 759 F.24 1451, 1454 (9th Cir.
1985). In such cases, a defendant must provide sufficient evidence that a mental condition miscs
reasonable doubt that the defendant had the capacity to actually form the level of intent required
as an element of & particular criminal offense. See U.S. v. Erskine, 588 F.2d 721 (9th Cir. 1978).
In & murder trial, for example, a successful diminished capacity defense might resultina
reduction to the chargs of mansiaughter, We have found no cases in which diminished capacity
has been used as a defense to a criminal viclation of the FECA, or any analogous cases where
diminisired capacity has been used to negsts the “knowing and wifful” component of a violation
in civil eiforonment sctions.’ Ses 2 U.S.C. § 437(d).

O'Doanil’s mcent elaim of divsinishod eapanity enenos sncsoame the sirong evidrece
thse he had knowledge of the law and took deliberate (rather than accidental or inadvertent)
actions that violated the law. First, the purported condition was not diagnosed at or even shortly
after the time of the violations. Indeed, O’Donnell’s mental state was raised only after it became
clear that the Commission would not conciliate without either a finding or an admission that

? Significamiy, Section 5K2.13 of the Pederal Seatencing Guidelines recognizes “Diminishod Capacity™ notess
defense 1o lisbiliey for violation of the law, but as a general mitigating factor that might be & basls for justifying a
dovammard depertung in tesms of seatencing. Suth & dopgature is ouly availsive, hoowever, if the dimisished cesesity
is found to have “contributed substantially to the commission of the offease.”
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0"Donnell knowingly and willfully violated the law. Sccond, the meatal health professionals
whose opinions have been proffered by O'Donnell were retained, in part, for purposes of
defending O*Donnell’s Jegal exposure before the Commission, and likely any subsequent
criminal prosecution; sme of their conclusions weré reached contemponezsously with the
actiows that eeastivite violatins of the law in this mmtter, See O'Diwanecll Revpomss, Exhs. 1, 3-
3. ln firat, the casliest cvsiuation of Mr. ©'Taonnell that led to a diagaasis of Bipolar Disonies
was in Febeuary of 2005, almoet teso yeass afier the activities that led to this investigation. See
O’Donnell Response Bxh. 1. Third, it is undisputed that O’Doanell knew that it was illogal to
reimburse the contributions. O'Donnell’s subsequent actions were neither accidental nor
inadvertent, but were a deliberate effort to circumvent the law and conceal what he fully
understood to be violstions of the law. Thus, even if O'Donnell’s judgment was impaired by a
Mwmmmunbwummmmmmmmmmmmm
negated O'Dounell’s capacity to act in 2 knowing and willful manner. Finally, O'Donneil’s
diminished capadity argument should receive even less weight given the fact thit O*Doanoll has
offewad m) testinsomy sogaaling his mentat impainemat sad Wow it purporsedly sclated to bis
appreciation that he was acting i violation of the Act.

Our meeting with Dr. Mark Mills further confirms that O*Dennell knowingly violated the
Act. For example, we asked Dr, Mills why O'Donnell chose one method of violsting the law
over anothes in trying to meot his commitment to the Edwards campaign. In other words, if his
mental illness prevented him from appreciating that the law applied to his actions, why did he
choose to disguise his actions rather than making a direct excessive contribution himself without
the use of conduits? Dr. Mills acknowiedged thst O’Donnell “knew both were wrong” and
conceded that O’Donnell chose the method least likely to be detected.
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Notwithstanding the concealment, which we view as evidence of O*'Donnell’s awarencss
that the law applied to him, Dr. Mills still opined that O’Donnell’s mental state was not
consistent with “flaunting tho law.” Int. of Dr. Mark Miils, Dec. 19, 2006. O’Domnell’s defense
appears to be that while his actions were knowing, bis mental iliness prevented them from being
wiliful. Howevsr, O'Donnell took a suries ef delibesate and calcuisted steps “to disguin: the
source of the fimds.” Hophu,9lGP.2¢at2]3—l4. This was slea the second time he had
engaged in such & relmbursemeat scheme, the first being the Habn contributions discussed in the
General Counsel’s Brief. See O*Donnell Briefat 8-9. Accordingly, O*Donnell’s sctions should
be regarded as wiliful,

In sum, the medical opinions offered by Respondent’s experts fail to rebut the substantial
evidence that O'Donnell’s actions were knowing and willful, Accordingly, we recommend that
the Commission find probable cause to beliove that Pierce O’Donnell knowingly and willfully
violated 2 U.S.C. § 441f by making contributions in the names of another.

B.  D'Donnell & Mortimer LLP

The General Cousmel’s Bifiaf sent to tiie Fism seth forth the asgiiments for holding the
Firm vicariously liable fsr O'Donnell’s Iexowing and willful violation of the FECA. See Firm
Brief 10-17. The Firm, without disputing any of the facts relating to the reimbursement scheme,
argues that O'Donnell’s fundraising activities for the Edwards Committee were outside the scope
of his employment and that all of the other partners were unaware of the {llegal reimbursements.
See Firm Response at 16-18. The Firm's Response includes an affidavit from the Firm’s former
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managing partner, Ann Marie Mortimer, in which she swears to the fact that she was unaware of
the reimbursements at the time they were made. ' Firm Response Exh. A.

Notwithstanding the lack of awareness by other partners, the Firm can be held lisble for
O’Donnell’s wronghd acts. As established in the General Counséi’s Brief, P Dennell appears to
huehmcﬁgumaguﬂoﬂheﬁninhqdinuymofbuﬁmuwieuhw
invalved in fondraiaing for Eduards smd mmie the simbusmed contcdbutisns at issue, O'Danmoll
Brief at 14-15, Indeed.bothth:ﬁmdseonﬁmﬁmme'Dmneﬂ’lpiotﬁmdtdﬁngﬁmh_e
Hahn mayosa! campaign highlight how such activities are within the scope of his employment by
the Firm. In both cases, O’Donnell openly used Firm resources, supplics, and personnel for
wﬂwmwwwﬁumwhwﬂuwnguﬁmdnﬁum"

The Firm attempts to argue that it could be held lisblo for the acts of its partner only if the
Finn was in the business of Megally reimbursing campeign coutributions. Firm Response at 10-
11. However, California caselaw reveals that the illegal act itself does not have to be within the
scope of the parttimihip business for the partserifip to be held ible for the wrongful act of cne
of its parmem. See Blackisen v, Fule, 453 P.2d 418 (Cal. 1970). Rathws, “ths appezent soupe oP.
the partmership tusiness depeads prisurily on thy conduct of the partnerdhip and its partaces and
what they cause third persans to believe about the autkority of the partners.” Blackmon, 463
P.2d at 423, "Ostensible agency ar acts within the scope of the partnership business are
presumed ‘where the business done by the supposed agent, 50 far as open to the observation of

% In ks response brief, tho Fism represented that it s in the process of dissolution, with former named parter, John
Sheeffer, having left the firm some time ago, and the remaining partner, Arm Marie Mortimer, along with most of
the (s itmiwmys, beering remcally eni fo (22 Las Anmiis offins nf anothor fimre. Piroy Seiefit f 1.

" Based upon reprosentations made in its Supplemental Brief, it also appears that O"Donnel] became tnvolved In
mmmummmmm-mwmmwmmmm
cases being handled by the Firm. See Supplesental O’ Donnell Response Brief at p. S.
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third partics, is consistent with the existence of an agency, and where, as to the transaction in
question, the third party was justified in believing that an agency existed.'™ Id. (citing County
First Nat. Bank of Santa Cruz v. Coast Dairies & Land Co., 46 Cal. App. 2d 353, 366 (1941);
Kamen & Co. v. Paul H. Aschkar & Co., 382 P.2d 689, §95 (9th Cir. 1967). It appears,
therefre, that O"Doatmil’s fimseising activities were dous in the scope of his employmett aeti
to benaffit the Fisn, as shewn above, and tist ia cneugh to beld the Birm vicariowly lible fiar
O’Donneil’s illegal actions done in the course of his fundmising.

Although the Finm can be held vicariously liable for a knowing and willful violation of
the law, we are recommending that the Commission make & probable cause finding for only &
non-knowing and willful violation. While the lack of knowledge by other partners does not
nogate vicarious liability for a knowing and willful element, it is a mitigating factor. In addition,
ﬁomamﬁalmdwlmmmofmwhdgewmlikdybudﬁﬁumwmlein
persuading the Firm's other partners to agree to conciliate a knowing and willful violation
attributablk entirely to OBonnell's actions, Minally, the faét that the Firm is bbing dissolved
means thitt it will not have ewy futsre isvolvement in the politisal proowss. At this point, we do
not believe i is worth expending the addisienal Commission resowsss thmt womld be requisnd tis
resolve the Firm's lisbility on a knowing and willful basis. Nonethelass, the Commission should
pursue a violation by the Firm, exercising its prosecutorial discretion with regard to the knowing
and willful clement based on the totality of the circumstances. Therefore, we recommend that
the Commission find probable cause to believe that O'Donnell & Mortimer LLP violated
2USC. § 44lf.
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C.  Delores Valles

Although we recommend that the Commission find probable canse to believe that Ms.
Valdez violated the Act, we believe i would be apzropriate for the Commission to take 16
further action otiwe thm issue a lettor of ndmonishment to Ms. Vildee.

s stated ia the Valdez Regponss, this respondent is a legal immigrant with 8 high school
education. Valdez Respense at 1. Pierce O’Donsall hired her and had the suthority to termimate
her employment, Jd. The response also contends, which comports with what we learned in the
investigation, that Valdez was carrying out the requests of her employer in the course of her
employment and did not perceive that she had a choice in the matter. Valdez Response at 6.
Although the O*Donnell medical reports indicate that Ms. Vaklez expressed reservations sbout
the scheme, there is no evidence that she know the reimbursements were illegal, and indeed may
have relied on O'Donnell’s supposed expertise as a well-known lawyer and her boss.

Valdéz hes assctted her Fifth Amenduent rigit not 10 SVENy; howover, Sbe has ocrvise
cauperstod with the invedtigation by velutssily peoviding relevant tunk ddewmenis.

In swm, whiley Valiior may hawa more sespondibility shen ather eanduits, she was
ultimately acting en the endsrs of her employer, Thorefare, vee recommend that the Commission
find probable cause to believe that Dolores Valdez violated 2 U.8.C. § 4411, but take no further
action other than admonishment and closs the file.

D.  Other Conduity

The Commission previously found reason to believe that a number of other individuals
who were conduits in O’Donnell's reimbursement scheme violated the Act. Although the
investigation confirmed that these individuals were reimbursed foe their contributions to the
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Edwards Committee (see Attachment 1 — Chart of Reimbursements), we chose not to issue
probable cause briefs as to their violations. Our decision was based on a combination of the
conduits’ limited role, their apparent reliance on O*Donnell's legal expertise, and the unequal
bargaining power that O'Dommeli had over thie employees of the Firm. This decision is
consistsnt with past Commission peesedent in dbclisting to prossed against mere conduits, See
¢.g. MUR 5366 (Teh Turner) and MUR $398 (LifeCare).

Thesefore, we recommend that the Commission taks no further action other than
admonishment and close the file with respect to the following individuals: Christina Andujo,
Hilda Bscobar, Jacqueline Folsom, Russell Folsom, Anita Latinovic, Else Latinovic, Mary
O’Donnell, Meghan O'Dounell, Elizabeth Owen, Bert Rodriguez, Jobnny Rodrigucz, Rafacl
Velasco, Gerald Wahl, Helen Wahl, and Harry Silberman.
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VL. RECOMMENDATIONS

Find probable cause to belicve that Pierce O'Donnell knowingly and willfully
violated 2 U.S.C, § 441£

2. .

3.

Find probable cause to belisve that O*Donnell & Mortimer LLP fik/a O’Donnell &
Shaeffer LLP violated 2 U.S.C. § 441f;

Find probeble cause to believe that Dolores Valdez violated 2 U.S.C. § 4411,

Take no further action other than admonishment and close the file with respect to
Dolores Valdez;
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8. Take no further action other than admonishment and close the file with respect to the
following conduit nespondente: Christiza Andujo, Hilds Escnbar, Jasqueline Folsom,
Russall Folsom, Axita Latinovic, Elsc Latinovic, Mary O'Dommel], Meghan
O’Donnell, Elizabeth Owen, Bert Rodriguez, Jobnny Rodriguez, Rafael Velasco,
Gerald Wahl, Helen Wahl, and Harry Silbermian, and;

9. Approve the approprises Jetters.

Date Lawrence H. Norton
General Counsel
J. Vi
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Mark Shonkwiler

Assistant General Counsel
et

Audna L. Wassom

Attorney




